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SIATE OF ALASKA
ARST JUDICIAL DISTRICE

AT JUNEA
IN THE SUPERIOR COURT FOR THE STATE OF ALASKA
FIRST JUDICIAT. DISTRICT AT JUNEAU

HOLLIS S. FRENCY],
Plaintiff,

VS8,

I'RANK 11, MURKOWSKI,

JAMES CLARK, '

WIILLIAM A. CORBUS,
Defendants,

Case No. 1JU-06-703 CI

ORDER ON RELEASE OF STATE RECORDS
| Facts and Proceedings

This case involves a Pub]ic Records request by plaintiffio view the gasline contract
(“contract”) that Governor Murkowski has developed with three oil companies — British
Petroleum, Conoco;Phillips, and ExxonMobil (“the producers™), The contract was
developed under the authority of the Stranded Gas Development Act (SGDA), aﬁd
establishes the fiscal terms for the construction and operation of a natural gas pipeline
running from the North Slope tb Alberta, Canada, at an estimated cost of $20 ~ 22 billion

dollars.
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On February 21, 2006, the governor announced at a press conference that he and
the oil companics had reached an agrcement. Ile said, “I made a proposal . . . and they
accepted the proposal.”’ The three producers confirmed that a contract had becn
completed.? nan April 9, 2006 letter to the plaintiff and the legislature, the governor’s
Chicf of Staf¥, Jim Clark, confirmed that the State had reached an agrcement on the
gasline contract with the North Slope producers Sponsor Group.?

At the February 21% press confercnce, the administration also unveiled a new
proposal to change oil taxes. The Governor stated that he would like the legislaturc to
cnact the oil tax change before he released the terms of the gasline agreement to the
legislature for consideration.! Mr. Clark subscquently indicated that a final gasline
contract would incorporate terms from the proposed new oil tax.’

On March 7, 2006, Mr. French made a Public Records request to view the gasline
contract. The Commissioner of Revenue, William Corbus, denied the request, stating
that, under AS 43.82.310 (1) of the SGDA, a “proposed contract” does not become a
public record until the Revenue Commissioner submits the contract to the legislature for

notice and comment.® Alaska Statute 43.82.310 (f) reads:

'See hllp://www,gov.statc.ak.us/audio/radiomcssagcz_24_2006.mp3

2 5ee hi p://www.aInskujoumnI.com/storiCS/OZQG05/hom_2006022600l.shtml

* Motion for an Injunction, Exhibit 3,

" Sce hﬂp://www‘gov.slat&ak.us/audio/radiomessagL‘Q_m24_2006.mp3

* Motion for an Injunction, Exhibit 3.

* Motion for an Injunction, Lxhibit 2.
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() If the commissioner of revenue chooses to develop a contract under AS
43.82.020, the portions of the records and files of the Department of Revenue, the
Department of Natural Resources, the Department of Law, and a municipal
advisory group established under AS 43.82.510 that reflect, incorporate, or analyze
information that is relevant to the development of the position or strategy of the
commissioner of revenue, the comumissioner of natural resources, or the attorney
genceral with respect to a particular provision that may be incorporated into the
contract are not publie records until the commissioner of revenue gives public
notice under AS 43.82.410 of the commissioner's preliminary findings and
determination under AS 43.82.400, ..
Mr. French renewed the request with Governor Murkowski on April 5, 2006, but
Mr. Clark denied the request in a Ictter dated A pril 9. Mr, Clark’s letter confirmed that
the State and the producers have reached agreement on the gasline coniract, but noted that
the fiscal certainty provision of the gasline contract could not be completed until the
Legislature completes its work on the proposed oil tax changes, known as the Petroleum
Production Tax (PPT). Mr. Clark also stated that the contract was not yet a public record,
pursuant to AS 43.82.310 (1),
M. Clark cited three additional reasons for the denial of the Public Records
request. They are: 1) “[t]he State negotiating team needs to know what policy choices the
Legislature will make on the PPT to know what lax rate, credit rate, etc. to put into the

fiscal certainty provision of the gasline contract”’; 2) the Preliminary Fiscal Interest

Finding (FIF) iust be complete before the contract is submitted to the legislature for

nolice and comment: and 3) the Department of Revenue is stjll working on “technical

" Motion for an Injunction, Exhibit 3,
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changes” 10 the gasline contract, which are permitted under the SGDA up until the

ratification vote of the legislature.

On April 21* the plaintifT filed the Complaint and Motion for an Injunction and on

April 28th filed a Motion for Iixpedited Consideration and served the defendants. The

- courl granted expedited consideration over the defendants’ partial objection and allowed

time for additional briefing. The defendants filed an additional brief and affidavits from

Mr. Clark and Mr. Corbus. The plaintift filed a reply. Defendants asked for permission

to file a sur-reply and the court granfed that,

Relevant Stranded Gas Act Provisions

In addition (0 AS 43.82.310 (D), three other provisions of the SGDA are rclevant to

the resolution of this dispute. The arc the “Purpose” section; the “Contract
P Y P

Development” section; and the “Notice and Comment Regarding the Contract” section,
p 8 g

The “Purpos¢” section, section AS 43.82.010, reads:

The purpose of this cha pler is to

(1) encourage new investment to develop the state's stranded gas resources

by authorizing cstablishment of fiscal terms related to that new investment

without significantly altering tax and royalty methodologies and rates on
existing oil and gas infrastructure and production;

2) allow the ﬁsca[f terms applicable to a qualified sponsor or the members of
a qualified sponsor group, with respcct to a qualified project, to be tailored 1o
the particular economic conditions of the project and to establish those fiscal

terms in advance with as much certainty as the Constitution of the State of
Alaska allows; and
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(3) maximize the benefit to the people of the state of the development of the
state's stranded gas resources.

The “Contract Development” section, section AS 43,82 -200, reads in material part:

If the commissioner approves an application and proposed projcct plan under AS
43.82.140 , the commissioner may develop a contract that may include

(7) other terms or conditions that are

(A) nccessary to further the purposes of this chapter; or
(B) in the best interests of the state,

The “Notice and Comment Regarding the Contract” section, section AS 43,82.4]0,
reads:
The commissioner shall

(1) give reasonable public notice of the preliminary findings and
determination made under AS 43.82.400:

(2) make copies of the proposed contract, the commissioner's preliminary
findings and determination, and, to the cxtent the information is not required
to be kept confidential under AS 43.82.310 » the supporting financial,
technical, and markot data, including the work papers, analyses, and
recommendations of any independent contractors used under AS 43,82.240
available to the public and to

(A) the presiding officer of each house of the legislature;
(B) the chairs of the finance and resources commiltecs of the legislature; and

(C) the chairs of the special committees on oil and gas, if any, of the
legislature; ’

(3) offer to appear before the Legislative Budget and Audit Committee to
provide the committee a review of the commissioner's preliminary findings

Alaska Court System
- Page 5
FRENCH v. MURKOWSKI, el al,
1JU-06-703 ¢
Order vn Release of $tate Rocords




HRT=US~ZUU0 rR1 U441 PO 8K oUFERIUR UUURT FAX NO. 807 463 5016 P. 07/22

and dctcrmination, the proposcd contract, and the supporting financial,
technical, and market data; if the Legislative Budget and Audit Committee
accepts the commissioner's offer, the committee shall give notice of the
committee's meeting to the public and all members of the legislature: if the
financial, technical, and market data that js to be provided must be kept
confidential under AS 43.82.310 , the commissioner may not release the
confidential information during a public portion of a committee meeting; and
(4) establish a period of at least 30 days for the public and members of the
legislature lo comment on the proposed contract and the preliminary findings
and determination made under AS 43.82.400.
Contentions
Mr. French argues that the gasline contract is a public record under AS 40.25.220
and subject to inspection under the Public Records Act. He argues that defendants®
reliance on AS 43.82,310 (f) is misplaced because the subsection is not an explicit
confidentiality provision that keeps the contract sceret, Mr. French characterizes AS
43.82.310 (f) as a statutory-bascd privilege that applies to the process of deliberation. A
deliberative-process privilege protects documents that reveal the administration’s stralegy
and consultative process.® Under this reading, until the commissioner makes preliminary
findings, the administration may withhold from public purview only documents that
reveal negotiation strategy, or the development of the state’s position — but not a contract.

Mr. French argues that AS 43.82.310 (f) is ambiguous and must fall before the policy of

the Public Records Act to ensure “broad public access to government records.”

! Gwich'in Stecring Commitlce v, Siate, Office > uf the Governor, 10 P.3d 572, 578 (Alaska 2000),
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Defendants argue that fhe coniract is only a “draft contract,” Asg such, the contract
does not become a public record until the commissioner “proposcs” the contract to the
legislature, gives notice, and makes it available for comment, Defendants provide
numerous reasons why the contract is not yet final and argue that “[t]he Act does not
direct the Commissioner to releasc preliminary drafts for the obvi(;)us reason that
preliminary drafis do not necessari ly represent the contract that will ultimately be
‘proposed’ to the '[,ogislature.’fg Under this rcading of AS 43.82.310 (D), a draft contract
may not be a public record subject to the Public Records Act. |

Dcfendants say that on April 6% the day after Mr. French requested that the records
be made public, they Sel;t a letter to the Producers saying that the contract would be
treated as confidential. Defendants say that this letter triggered subsection AS
42.83.310(c) that would requirc; giving the Producers notice to allow them an opportunity
to be heard before releasing any information deemed confidential, Defendants say that the
governor is 10 release the contract on May 10" but it is unclear whether the Producers
have been given notice of this release and an opportunity for hearing,

Defendants arguc that the issue is a political question not subject to review by the
court and that the contract is subject to the dcliberative-process privilege as recognized by

the Alaska Supreme Court. Defendants offercd Mr. French an opportunily to see the

? Motion for an Injunction, Exhibit 3.
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contract if he would sign a confidenti ality agreement and he refused, Mr. Frenéh voted as
a legislator on an oil bill witlmuf having access to the contract,
Injunction

When a person seeking an injunction shows irreparable harm and that the other
party can be protected from injury, the court must balance the hardships betwcen the two
parties.’® In balancing the hardships, it will ordinarily be enough that the plaintiff has
raised “serious and substantial® questions going to the merits of the case. ITowever, where
there is no showing of irreparable harm or where the party against whom the injunction is 4
sought will suffer injury, the plaintiff must make a clear showing of probablc success, !

The court imposes on plaintiff here the hei ghtenced standard of a clear showing of
probable success on the merits. The defendants have not articulated an injury suffered by
making the gasline contract pﬁblic immediately. However, the court believes that
whatever injury the defendants will suffer if the injunction is granted cannot be undone.
An injunction would release the fiscal terms of the contract.

Public Records

Alaska has two primary public records statutes, AS 40.24.110 and AS 40.25.120,

which govern the release of records to the general public. AS 40.24.110 provides that

Y Kcane v, T.ocal Boundary Com'n, 893 P.2d 1239, 1249-50 & n.22 (Alaska 1995),
AL Industries, Tnc. v. Alaska Puhlic Service Commission, 470 P.2d 537, 540 (Alaska 1970).
Alaska Coury System
Page 8

FRENCH v, MURKOWSKI, ct. al,
1JU-06-703 C1
Order on Release of State Records




- uo—2uvl IR1 UGG Tl BN DUFERTUR VUUKR | FAX NU. YU/ 4b3 H01b P, 10/22

public records arc o pen to inspection and copying, Section 40.25.120 sets out exceptions
to the right to inspect a public record.

AS 40.25.110 (a) states in relevant part: “[u]nless specifically provided otherwise,
the public records of all public agencics are open to inspection by the public under
reasonable rules during regular office hours.” "2 AS 40.25.120 restatos the general rule of
avai]ability to ingpeet a public record and sets out the exceptions to this right,

Scction 120 (4) excepts from the right to inspect a purblicrrecord any record
protected undcf federal or state law: |

Every person has a right to inspect a public record in the state, including public
rgcords. 1 recorders’ offices except:

(4) records required to be kept confidential by a federal law or regulation or by
state law,"

The term “state law” in AS 40.25.120 (4) refers to any statute protecting the
conﬁdcntia]ity ofrecords, It also covers any constitutional provision, most notably the
right to privacy,'* as well as the executive privilege doctrine, and other privileges which
require confidentiality.”® The Alaska Supreme Court also has indicated that the reference

to statc law includes common law,'®

T AS40.25.110 ().
" A8 40.25.120 (4).
1 Al.lslux Const. art I, § 22,
\ec ¢.g. Margol O, Knuth, Inspeetion and Discovery of State Records i in Alaska, 4 Alaska L. Rev. 277, 280 (1987).
' Mun. oL Anchorage v. Daily News, 794 P.2d 584, 590 {Alaska 1990).
Alaska Court System
Page 9

FRENCH v. MURKOWSK], eL. al.
1JU-06-703 CI
Order on Releasce of State Records




fAY-Uo-2UUb kK1 (4142 PH AK SUPERIOK COURT FAK NO. 807 463 5016 P 11722

The Alaska Supreme Court has noted that "[t}here is a strong public interest in
disclosure of the affairs of government," and "[sections] .110 and .120 articulate a broad
policy of open records." ' Courts have characterized the right of citizen access to public
records as a "fundamental right."'® To further the legislative policy of broad public
access, courts narrowly construe any exceptions.'” The Supreme Court has quoted the
legislative finding:

In the most recent amendment to the statute, the legislature added a
legislative findings and intent section. The legislature stated that "public

access to government information is a fundamental right that operates to

check and balance the actions of elected and appointed officials and to

maintain citizen control of government." Ch, 200, § 1, SLA 1990.%°

The question is whether the contract announced at the governor’s press conference
is part of the “portions of the records and filcs” that the confidentiality provision of the
SGDA, AS 43.82.310 ([), protects. If the contract is protected, AS 40.25.120 (4) keeps
the document from being a public record. The court must interpret the statute in context

to determine its meaning,

" Gwich'in Steering Committee v, State, Office of fhe Governor, 10 P.3d 572, 578 (Alaska, 2000),
18 ld, .
" See, e.g, Dac y, Alaska Superior Court, 721 P.2d 617, 622 (Alaska 1986).
* Capital Info. Group v, State, Office of the Governor, 923 P.2d 29, 33 (Alaska 1996).
. Maska Court System
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Interpreting the Statute

In interpreting a statute, the court starts from “thé language of the statutc construed
in light of the purpose of its enacunent."z" “[1]f the language of a statute is unambiguous
and expresses the intention of the legislature, it should not be modified or extended by
judicial construction,"* HoWeVGr, if there is some ambiguity, the court applies a sliding
scalc approach in interpreting the statute. Under that approach, when legislative intcnt
conflicts with plain meaning, the court sceks a balance between the two: "the plaiﬁer the
language of (he statule, the more convincing contrary legislative history must be,"?

AS 43,82.310(f) is Ambiguous

There is ambiguity as to whether AS 43.82.310 (f) protects this contract. The
statute addresscs the documents relating to stratcgy — not the contract itself. On one hand,
a draft contract could “reﬂect, incorporate, or analyze” information relevant to the
development of position or stralegy. On the other hand, a contract, already offered and
accepted, is not clearly part of the “records and files” that fall under purview of the
statue. The statute does nol explicitly protect contracts, whether in negotiation or lhoser
that have been offered and accepted. A dralt contract that was being circulated among the

partics might be coverced by the protection accorded to strategies and positions, But a

71 & ) Diyersified Enrer. v, Municipality of Anchorage, 736 P.2d 349, 351 (Alaska 1987).
* Maska Public Employees Assn Y. City of Fairbiunks, 753 P.2d 725, 727 (Alaska 1988), citing State, Department of
Natnral Resources v, City of Haines, 627 P.2d 1047, 1049 1. 6 (Alaska 1981).
“ Putnam_y, Siate, 930 P.2d 1290, 1292, n.2 (Alaska App. 1996) (citations omitted).
Alaska Cowry System
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contract that has been cssentially agreed to among the parties no longer has those
characteristics protected by the statute,
The Ambiguity in the Statute has Two Implications
First, an ambiguiiy in statutes making state records secret is construed to cause
release of the ddcumenls to the public. The legislature “has expressed a bias in favor of

public disclosure" and detcrmined that “[d]oubtful cases should be resolved by permitting

1924

public inspection.

The second implication requires the court to look at the purpose and intent of the
legislature. When trying o find the meaning of an ambiguous statute the court must look

at the legislative purpose and intent in context of the act as a whole.

In looking at the legislative intent as well as purpose of AS 43.82.310(f) the court
reviewed testimony before the legislature when it was considering the Stranded Gas
legislation. Then Commissioner of Revenue Wilson Condon testified that the law was

meant 1o use the following procedure:

The commissioner of revenue must answer the following
questions: Is the gas stranded? Do the proposers meet the standards for a
qualified sponsor? Is the proposal a qualified project? ...

When the commissioner of revenue completes the contract, it
would be made open for review by the public and legislature. There would
be a period of legislative review before being submitted for final review and
approval. Afier the initial review, there would be an opportunity to make
modifications, if necessary. The proposal would then be submitted to the

' City of Kenai v, Kenai Peninsula Newspapers. Inc,, 642 P.2d 13 16, 1323 (Alaska 1982),
Alaska Court System
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governor. The governor would then submit the proposed contract, along

with legislation, 1o the legislature. The legislature would then determine
whether to approve it or not. >

That was the eventual statute adopted by the legislature _and the law that defendants
cite 1o prevent disclosure. It is clear that the legislature envisioned the possibility of
mulliple contracts being submitted for review as this is specifically provided for in AS
43.82.400,

The testimony of Mr. Condon would suggest that it was the intent of the legislature
to have the legislature look at the contract before it was finalized.

The history of the bill adoption process shows Jegislative provisions were added to
the governor’s version of AS 43.82.310 that increased the legislature’s scrutiny. In sub-
section (d) the bracketed material was added to the governor’s bill.

Notwithstanding the limitation in (c) of this section, the Dcpartment
of Revenue and the Department of Natural Resources may provide to one
another, to the Department of Law, [to the legislature] and to the Office of
the Governor any information provided under AS 43.82.300 ...

And in subsection (e) the lcgislature added the bracketed text in place of the

italicized text below:

(e) Notwithstanding the limitation in (¢) of this section, information
that is determined to be confidential under (b) of this section [shall be
disclosed on request] replacing the text may be disclosed 2

L

*5 March 26, 1998 Ilouse Resources Committes minules.
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The court also interprets an ambiguous section of a statute in light of the
Legislature’s stated purpose of the entire act. The legislature’s stated purpose of the
SGDA is to encourage new investment of the state’s stranded gas reserves “without

significantly altering tax and royalty methodologies and rates on exisling oil and pas

. « 2
infrastructure and production.?’

It is clear that the proposcd Petrolcurn Production Tax does significantly altcr the
existing tax and royally methodologies and rates for existing oil. The court must decide
whether interpreting AS 43.82.310 () to keep the contract secret is consistent with the
purpose of not significantly alter[ing] the tax and royalty methodologies and rates on
existing oil and gas infrastructure and production,

Mr. French argues that the oil and gas tax changes and new gasline contract are
inextricably related and that voting on the first without knowing the terms of the second
would cause irreparable harm, *“Too high an oil tax may scutlle the gas line contract. The
negative cconomic consequences of that possibility are potcﬁtia]ly enormous, Too low a
tax shortchanges the people of Plaintiffs district and of the state,”2*

In his April 9 letter rejecting Mr. Irench’s second Public Records request, Mr.
Clark argued that the Legislature does not need to know the terms of the gasline contract

in setting tax policy. He acknowledged that “the Legislature does need to be cognizant of

2 See Minuics of 3/24/98 O&G Committee CSTIB 393 markup,
*7 AS 43.82.010 (1) (emphasis added),
* Menorandum in Support of Plainti('s Motion for an Injunction at 9.
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the risks and ramifications of Sctﬁng the tax rate.”®® Mr. Clark said that the
administration plans to requesf amendments to the SGDA becauge
“the Legislature jwill need the gasline contract to see how the fiscal

certainty on oil provisions and the other amendments to the SGDA, we will

be requesting would fit within the gasline contract. >

The court finds that thcj proposcd oil tax changes and gasliné contract arc so
dcpendcnt on each other that interpreting AS 43.82.31 0(f) to keep the contract secret is
contrary lo the purpose of the Stranded Gas Act, It is hard to see how the legislature can
be cognizant of the risks and 1'5111iﬁcations of the oil tax without seeing the contract that it
will alfect. The court does not beliove the sub-section 310(f) prohibits the contract from
being made public. The public as well as the legislature has aright to know of the
implications of the proposed contract on the oil and gas revenues of the State and how that

will allcet fiscal certainty,

Political Qucstion

The court does not find this 1o be a political question, This is an issue of statutory
interpretation not a delving into'the minds of legislators, It makes no difference whether
individual legislators want to see the contract before making a decision on the oil tax.

The court need not look into the mental processes of legislators. The only issuc is

—

:(9 Motion for an Injunction, Exhibit 3 (cmphasis added).
L ,Vl_dA
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it
!

whether there is a statutory right to have the contréct made public. The court makes no
inquiries into the motives of those proposing, enacting or rejecting proposed legislation,*!
The view 1h at political questions are nonjusticable stems primarily from the
scparation of powers doctrine,’? As noted by the United States Supreme Court in Baker:
“[l]t is lhc relationship between the _]UdlClal'y and the coordinate branches of the .
Government . ., which gives rise to the ‘political question.” Characterizing a case as
political in nature will not render it immune from judicial scrutiny. Tn Baker, the Court
was careful to point out the "confusion [which may result] from the capacity of the
'political question' label to obscure the need for case-by-case inquiry."* The Court in that
case did identify various elements, one or more of which is "[pJrominent on the surféce of
any case held to involve a political question . . . ."* These elements include: (1) a
textually demonstrable commitment of the issue to a coordinate political department; (2)
the impossibility of a court's undertaking an independent resolution of the case without
expressing lack of respect due coordinate branches of government; and (3) the need for
adherence to a political decision already made.*® None of these elements is present in this

case,

3 Al.mln Dept. of Natoral Resources v. Tongass Conservation Soc., 931 P.2d 1016 (Alaska 1997),
Th];cr Ly,.Carr, 369 U.S. 186, 210 (1962).

. ]d at210-11,
33 ~ld at217,
1.
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Defendants correctly note that the question before this court is not whether the
information about the proposed gasline contract will be disclosed, but when.?
Detendants then suggest that a judicial determination requires the court to decide much
information a legislator will need to vote on the PPT bill. In fact, the court need not
consider any legislator's motives in any degree to resolve the issue of whether Mr. French
or the public will suffer irreparﬁblc harm if the proposed contract is not released, A

| proper recognition of the respective roles of the legislature and the judiciary does not

interferc with the court’s responsibilities in construing a statute,

Defendants cite Malone v, I\/Icékin&38 which notcs that a violation of legislature’s
own rhles is solely the business of the legislature and docs not give rise to a justiciable
claim, The prcseﬁt case is distinguishable from Malone in a number of important
respects. Tirst, the present case involves statutory intetjnrctation. Second, the statutc at
issue is accompanied by a clear and specific statement of legislative purpose: to
eNCOUrage new investment “wivthout significantly altcring tax and royalty methodologies |
and rates on cxisting oil and géxs infrastructure and production.” Third, if the injunction

were not issued, the irreparable harm would also be suffered by the public at Jarge.

27 Memorandum in Opposition to Mation for Preliminary Injunction at 4,
650 P.24 351, 359 (Alaska 1982).
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ITixecutive Privilege
The cburt has reviewed the Alaska Supreme Court’s decisions on excculive or
deliberative process privilege. The privilege covers only things that are (1) predecisional,
(2) a part of the deliberative process and (3) in circumstances in which the purposes

behind confidentiality out-weigh the public intercst in disclosure.*®

“The deliberative process privilege" is a widely recognized
confidentiality privilege asseried by executive officials. Tt rests on the
ground that public disclosure would detcr the open exchange of opinions and
recommendations between government officials, .. [and] is intended to
protect the executive decision-making process, its consultative functions,
and the quality of ils decisiong, ®

The Supreme Court has been very deferential to the internal workings of the
Governor’s office. In Gwich-in the court refused to allow access to Governor’s Office
materials relating to lobbying for the opening of ANWR, In Capital Group the Supreme
Court wouldn’t allow access to financial materials that had been prepared for submittal of
the state’s budget. The court said in that case,

[The Govemor] is formulating his own political legislative package

which will reflect his own prioritics and agenda. In doing so, he must

determine not only which of the agency proposals have merit but also which

warrant the expenditure of his own political capital in their pursuit. This is

one of the most sensitive and important functions that the Govemor performs

while in office, and the necd for frank discussion of policy matters among
the Governor's advisors is perhaps greater here than in any other area ... the

» Gwich-in, 10 P.3d at 578-580,
0 Natalic A. Finkelman, Note, Lvidence and Conslitutional Law, 61 Temp.L.Rev, 1015, 1033 (1988), quoted in Capital
Info. Gropp, 923 P.2d gt 33 (Alaska 1996),
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need for effective decision-making in the Governor's office in the

formulation of his legislative agenda is not overcome by [the requestor's]

desire to "shed light on the nceds of the agencies,"!

The contraét may be pre-decisional, It is a close question, Documents that contain
"opinions and interpretations" of 4 policy decision already made are not considcred
deliberative,*? 'i‘hc Governor and Producers have agreed in principle but numbers need
to be added afler the legislature makes decisions on the oil tax.

It is more questionable whether the draft contract is dcliberétive. At this point in
the process there can be little of the “give and take” referred to in the Supreme Court
decisions about consultative privilege.” That process is over.

This court believes the contract is not within the deliberative-process priviloge at
this time given the Supreme Court’s rulings. After it has been agreed to by the partics, the
contract itsclf is not a part of deliberations. If the court had found that the contract was
within the deliberative process privilege the court would then look to sce if the importance
of keeping the contract sceret out-wei ghed the public interest in disclosure. The
governor’s counsel has represented to this court that the contract will be released on May
10. The court cannot say, on the record before it, that the releasc now rather than six days

from now harms the consultative process.

' Copital lafo. Group, 923 1.2d a( 38,
2 Gwich-in, 10 P.3d at 579,
“ Capital Group, 923 P.2d at 33; Gwichein at 579,
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Oil and gas revenucs are of great public importance in Alaska. The public has a

right to participate in the discussions of those issues.

Conclusion

The parties had agreed that the question before the court was strictly a legal

decision. Both parties, however, have submitted affidavits on factual matters that they

believe help their causc. There has been no cvidentiary hearing to flesh out some of the

issues raised above. The court

has not had access to the contract. It is not clear from

whom the conlract is being kept secret. The Producers know of the contract, legislators

have been offered aceess to it on a condition of confidentiality. There has been no

showing of injury if it is releascd.

The court finds on the law that the contract must be released.

The plaintifl is clearly Ii
ambiguous. The law on access
conﬁdentia}ity are 10 be constr
secret at this time is not consis

Defendants, in their affi

for disclosure, a lctter was sent

kely 1o prevail on the merits for two reasons. The statute is
to Public Records says ambiguous statutes about

ued 1o require disclosure, Second, keeping the contract

tent with the purposes of the Stranded Gas Act.

davits, say that the day after Mr. French made his request

1o the Producers saying that the contract would be treated

as confidential. The State is obligated to give notice to Producers pursuant to AS
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43.80.310(b) & (c¢) as a result of that lctte;. That notice gives the Producers opportunity to
be heard on release of any proprietary information only.

The contract shall be relcased to the public. That shall be donc after giving the
notice to Producers required by the April 6™ lotter and opportunity for Producers to be

heard.
Plaintiff’s motion is granted.
Dated this 5th day of May, 2006, at Juneau, Alaska.

Larry R. Weks
Superior Court Judge
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